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Use of Corporate Fiduciary Trustees by Financially Successful People

What does “Financially Successful” Mean?

Individuals and couples whose net worth exceeds the federal estate tax unified credit equivalent ($2,000,000 in 2006) are financially successful – or wealthy. Many financially successful people live in a continuous state of denial concerning their financial success. This denial frequently impedes the implementation of contemporary wealth management and family succession strategies.

What is a “Corporate Fiduciary Trustee”?

A corporate fiduciary trustee is a professional, independent corporate entity established as a fiduciary to provide capable, responsible trustee services. A qualified corporate fiduciary trustee typically has the best combination of knowledge, skill, and personal attention necessary to fulfill a grantor’s needs and vision. A corporate fiduciary trustee is regulated by federal and state law. Many corporate fiduciary trustees are supervised by outside compliance officers and are subject to federal and state examination. Corporate fiduciary trustees are not dependent on individuals (who are appointed ‘trust officers’ by the corporate fiduciary trustee) as corporations continue in perpetuity.

Why do I Need a Trustee?

Creating a trust is a complicated process that must take into consideration the states in which property is owned, and the unique circumstances of each grantor creating the trust. Once created, your trust agreement will need to be funded. Your assets (bank and brokerage accounts, real property) will need to be transferred into the name of your trust. Usually, the firm that has designed your estate plan will assist you in preparing transfer documentation. When a trust is first created, someone needs to be “in charge.” The person “in charge” of a trust is referred to as the “trustee.” The grantors (most often husband and wife) will normally name themselves as the initial trustee or co-trustees.  When a trust is designed, the grantors will concurrently appoint a successor trustee responsible for ongoing management of the trust estate in case of incapacity or death of the grantor(s).

Where Do I Find a Trustee or a Successor Trustee?

Some banks provide trust services but generally limit those services to investment management. Because of the large volume of clients, which they serve, banks are unable to provide the personalized level of service sometimes required from demanding grantors and elderly clients. To meet the demand of the increasing number of mature, financially successful clients banks (in states where permitted), financial planning and financial services firms have established (or purchased) wholly owned, independent subsidiaries that provide corporate fiduciary services.  

Should I Appoint My Attorney or CPA as Trustee?

No. Many attorneys and CPAs will refuse to accept appointment as your trustee. Their view of the ethics of their professions requires them to avoid even the appearance of a conflict of interest.  Court records contain many instances of attorney and CPAs, acting as trustees, who violated their fiduciary responsibilities. Even if you believe that your attorney or CPA “would never do anything wrong,” consider that 1) attorneys and CPAs are not trained as professional investment advisors, and that 2) many trusts will last several lifetimes; your attorney or CPA has only one life.

Should I Appoint a Relative as Trustee?

No. For the same reasons you should not appoint an attorney or a CPA as your trustee, relatives should not be appointed as trustees.  Additionally, the emotional pressure that your children can exert on your relative trustees after you are no longer with us can be extreme resulting in dysfunctional families. Conversely, relatives certainly should be considered as guardians for minor children, or special trustee for disabled children.

Should I Appoint Our Children as Trustees?

No. The primary reason that your children should never be trustees of your basic estate plan is an absolute requirement for asset protection on behalf of your children. Your children live in a world that is different than the world in which you and your parents were raised. You have no way of predicting what business, terrorist, disaster, personal or matrimonial situation your children will be experiencing when you pass away. If your children are trustees of your trust, and your trust document instructs outright distribution of your assets to your children after your passing, that inheritance can be attached by a court judgment, creditor claims, divorce and/or separation proceedings. Many estate planners will tell you that if your children are trustees, and they receive their inheritance in a trust that contains specific, ascertainable distribution instructions, that the children’s inheritance, in some jurisdictions, may be protected from attachment. This may be true.  However, many plaintiff attorneys will tell you that if your children are trustees of an ascertainable standard inheritance trust, they are still going to sue your children to set aside the trust and access the assets to satisfy their judgment. Why put you children in a position to be sued?

The second reason financially successful individuals should never appoint their children as trustees: family harmony. Your children undergo a fundamental attitudinal change when they come to the estate settlement table. Now that an inheritance is in play, each child develops a maniacal focus on their enlightened self-interest. If you only have one child beneficary the problems are limited to communications with the family attorney, CPA and financial planner.  With multiple child beneficaries, the potential discord is multifaceted. Someone is going to get crossways with someone.  Whether there is one child appointed as trustee, or you appointed all of the children as co-trustees (which causes the worst possible situation: estate settlement by committee), the potential discord can be paralyzing. The common response of clients faced with the potential of their children getting crossways about an inheritance, is “not my children!” This is ultimate denial.

The third reason: the management and settlement of an estate in the 21st century in America is unbelievably time consuming and complicated. Please remember. The world is different than when you when settled your parent’s estate. You children are unbelievably busy. Few of your children have hands-on experience with managing a multi-million dollar estate. “Well – the children can use our attorney and CPA to help them.” The answer is yes, at a price. The view of an independent corporate fiduciary trustee is “let us manage the administration of the estate. We’ll use the attorney for matters of law; we’ll use the CPA to prepare the requisite tax returns. In so doing we’ll maintain family harmony and communication, reduce the time to settle the estate, and reduce the cost of settling the estate by about 80%.”

What Are the Trustee Responsibilities?

· Communicating with beneficaries.

· Setting up the trust account(s) and tilting all assets into the name of the trustee.

· Hiring and managing investment managers.

· Retaining and paying legal and accounting counsel.

· Safekeeping and management of all assets including appraising and selling of real property, buying and selling securities, and managing income property.

· Collecting and crediting income and principal receipts.

· Distributing funds in accordance with governing trust provisions.

· Issuing statements and reports of assets and transaction information.

· Providing reports and information for tax purposes and filing tax returns.

· Paying trust bills and reconciling bank settlements. 

What Are Trustees Fees?

· An annual fee of one percent of the fair market value of all assets under management, billed quarterly.

· Investment Advisory Fee of .5% for managed securities accounts (if required) billed quarterly.

· Pass through billing of outsourced professional services (legal, accounting, appraisal, etc.) monthly.

Author: Albert B. Woodward, Chairman, Woodward Wealth Management Woodward, a Certified Financial Planner(, founded Woodward Wealth Management, one of the nation’s oldest and most respected wealth management firms. He’s a recognized speaker, nationally syndicated columnist and the author of What to Do with Serious Money – A Wealth Management Guide for the 1990s. He is also in Who’s Who in Finance and Industry and Who’s Who in Colorado. 
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